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THE VOICE OF BUSINESS IN EUROPE

In UNICE’s view, it is not clear whether the petitioner is involved, or this situation
concerns a straight Enlarged Board written decision. UNICE wonders what is the
procedure if the pre-screening team happens to make an error. UNICE would like to
suggest that the petitioner at least should be able to respond with comments.

RULE 69 (1) — NOTING OF LOSS OF RIGHTS

The EPO proposes deletion of "in accordance with Article 119 EPC" referring to the way
in which the loss of rights is communicated to the party concerned.

Article 119 EPC has gathered its own body of case law, and invokes Rules 69, 77-82,
which relate to some important practices such as the "ten-day Rule". Deleting the
reference to Article 119 could be understood as implying that amended Rule 69(1)
EPC has been differentiated from this case law and Rules. UNICE opposes such a

deletion.

RuLE 85 ~ PERIOD OF GRACE FOR PAYMENT OF FEES

UNICE believes that the wording of Rule 85b(3) should be clarified further since the
proposed wording could be interpreted to mean that re-establishment of rights is not
available in respect of time limits to which further processing applies.

The wording of Rule 85b(3) should be amended to make it clear that re-establishment of
rights in respect of a period is only ruled out if further processing under Article 121 is still
available.

RuLE 89 a (b) — INFORMATION ON PRIOR ART

In UNICE’s view, the expression "concerning [...] relates” is too vague. The obligation to
mention prior art should be limited to those mentioned in national/regional applications
with the same priority right (or: that have at least one priority right in common).

RULE 92 — ENTRIES IN THE REGISTER OF EUROPEAN PATENTS

Rule 92(1)(s) refers to ‘suspension’ of proceedings in the cases referred to in Rules 13
and 56a whereas Rules 13 and 56a refer to ‘staying’ of proceedings.

RULE 101 a — ATTORNEY EVIDENTIARY PRIVILEGE

UNICE feels that the rule should make clear that privilege applies to the communications
between an employed professional representative and his employer, or subsidiary and
associated companies of the employer. The employer or associates should stand in the
place of the "client”.

RULE 105(3) — THE EUROPEAN PATENT OFFICE AS AN INTERNATIONAL SEARCHING
AUTHORITY OR INTERNATIONAL PRELIMINARY EXAMINING AUTHORITY

It is UNICE’s understanding that Rule 105 (3) no longer foresees that the additional fee
will be refunded if the EPO review finds it was unjustified. In fact, the Rule no longer
mentions the possibility that the review might find that the extra fee was unjustified.

UNICE does not see in the EPC amendments, or Patent Law Treaty, which anything to
support this change. In that respect, the old regulation that the protest should be
referred to the Board of Appeal for a decision should be maintained.
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